
When I agreed to be Mona Naser’s vice-president, little

did I know that four years later, I would have presided

over what passes for normalcy in 2021. When I

transitioned into the Presidency, I swear the biggest

issues were who would sponsor the happy hour and

whether our Alexander White nominee would appear in

person.  Ah, the good old days. 

At the time, one of my goals was to increase the visibility

of our organization around the state.  While lauded

nationally as the most effective creditors bar, local

knowledge of our association lagged.  Those efforts bore

some fruit with the candidate forum but we still struggled

with circuit courts outside Cook County.  

Then the pandemic hit and courts closed. In an area of

law that relies on court appearances, we all scrambled to

survive without court appearances. At the same time, we

were buffeted by well-intentioned initiatives that

impacted our ability to recover on judgments.   Former

Chicago mayor Rahm Emmanuel is credited with the

axiom that one should never let a crisis go to waste.  

 That was prescient in the COVID-19 era.   
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Larkin v. Finance System of Green Bay, Inc., 982 F.3d 1060 (7th Cir. 2020) (vacating the District Court’s

dismissal for failure to state a claim on which relief can be granted and remanding the case to be

dismissed for lack of standing); 

Gunn v. Thrasher, Buschmann & Voelkel, P.C., 982 F.3d 1069 (7th Cir. 2020) (same); 

Brunett v. Convergent Outsourcing, Inc., 982 F.3d 1067 (7th Cir. 2020) (vacating summary judgment on the

merits in favor of the defendant and ordering the District Court to dismiss plaintiff’s claims for lack of

standing); 

Spuhler v. State Collection Serv., Inc., 983 F.3d 282 (7th Cir. 2020) (vacating summary judgment in favor

of the plaintiffs and directing the District Court to dismiss for lack of standing);

Nettles v. Midland Funding LLC, 983 F.3d 896 (7th Cir. 2020) (ordering the District Court to dismiss the

plaintiff’s claims for lack of standing, although the appeal brought by the defendant focused on the

District Court’s error in denying its motion to compel arbitration); and

Smith v. GC Services Limited Partnership, 986 F.3d 708 (7th Cir. 2021) (affirming the District Court’s

dismissal of the plaintiff’s claims for lack of Article III standing).

Since mid-December, the Seventh Circuit decided six cases focusing on Article III standing in FDCPA cases:

whether the plaintiff suffered an injury in fact;
whether the claimed injury is fairly traceable to the alleged conduct of the defendant; and
whether the injury is one that is likely to be redressed by a favorable judicial ruling.

What Is Standing?
Standing is a doctrine that arises from Article III, Section 2, cl. 1 of the Constitution. The Constitution limits the
jurisdiction of federal courts to cases and controversies. The doctrine of standing exists to ensure the matters decided
in federal court involve cases and controversies.

What Are Cases and Controversies?
When determining whether a case or controversy exists, the Seventh Circuit engages in a three-part test and asks:

Failure to sufficiently allege and/or prove any of the three elements of the doctrine of standing means that the claim
cannot proceed in federal court.

In all of the above-listed opinions, the Seventh Circuit focused on the injury in fact element of standing. In order to show
an injury in fact, the proponent of a claim must allege facts showing that the claimed injury is concrete and
particularized. The issue in all of the above-referenced cases is whether the plaintiff’s injury was concrete. An injury is
concrete when it actually exists, and is real—not abstract or hypothetical.  Properly pleading an “appreciable risk of
harm” to the plaintiff also is sufficient to show standing. 
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 . The Seventh Circuit also decided Bazile v. Finance System of Green Bay, Inc., 983 F.3d 274 (7th Cir. 2020) in mid-December.  Bazile clarified that,
when a standing challenge involves matters outside of the pleadings, the District Court must hold an evidentiary hearing.    
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 A motion to dismiss for lack of standing is brought
pursuant to Fed. R. Civ. P. 12(b)(1). That motion can be
brought at any time during the case, because standing
is not a defense that can be waived given that it arises
from the jurisdictional limits placed on federal courts
in Article III of the Constitution.                              
 Plaintiff’s claims alleging claimed injuries like
“confusion,” without more, are not enough to show an
injury in fact. As Judge Easterbook noted in the
Burnett decision, “the state of confusion is not itself
an injury.” 
 Conclusory statements of injury that are hyped up
with ominously descriptive words like “intimidating”
should not get any weight from a federal court, as
Judge Easterbrook noted in the Gunn case.
 Only alleging a violation of the FDCPA—like claiming a
statement in a debt collector’s letter is false or
misleading under 15 U.S.C. § 1692e—is not sufficient
to show an injury in fact without more allegations
showing actual harm or an appreciable risk of harm to
the plaintiff.   See Larkin.
 There is no distinction between so-called “procedural”
and “substantive” violations of the FDCPA where
standing is concerned.An example of a “procedural”
violation would be failure to include the language
required by 15 U.S.C. §1692g(a) in an initial
communication.  When a plaintiff invokes the so-called
“substantive” provisions of the FDCPA—like 15 U.S.C.
§§ 1692e and f—they cannot just allege a debt
collector violated that section of the statute. The
plaintiff must tie the alleged statutory violation to a
harm or appreciable risk of harm to the plaintiff.

How Does Standing Relate To The FDCPA?
The FDCPA arises under federal law. If an FDCPA claim is
brought in federal court, the FDCPA plaintiff must meet
their burden to prove that they have Article III standing
required by the Constitution. 

Why Should I Care About These Cases?
These cases can lay out a framework for you to possibly
spend less time (and therefore less money) defending an
FDCPA case. There is a number of key takeaways from the
above cases:

1.

2.

3.

4.

5.

ILCBA STANDING FDCPA
continued ... 

As the litigation progresses, the way in which
the plaintiff demonstrates standing changes.
Initially, a plaintiff may demonstrate standing
by clearly pleading allegations that “plausibly
suggest” each element of standing when all
reasonable inferences are drawn in the
plaintiff's favor. But if a plaintiff’s standing is
questioned as a factual matter—for example,
in a motion to dismiss under Rule 12(b)(1)—
the plaintiff must supply proof, by a
preponderance of the evidence or to a
reasonable probability, that standing exists.
Once the action reaches the summary-
judgment stage, the plaintiff must
demonstrate standing by “‘set[ting] forth’ by
affidavit or other evidence ‘specific facts’ ”
that, taken as true, support each element of
standing. Finally, if those facts are later
controverted, the plaintiff must adequately
support them with evidence adduced at trial.

A plaintiff’s burden to prove standing increases as
the case proceeds. In Spuhler, the Court
discussed the ways a plaintiff must prove
standing at each stage of the case:

6. 

Spuhler, 983 F.3d 282, 285 (7th Cir. 2020) (citations
omitted). There is no point in the litigation at which
the plaintiff is relieved from their burden to prove
standing. For example, if a plaintiff’s deposition
reveals the plaintiff’s testimony does not support
the claims of harm pled by their lawyer in the
complaint, instead of moving for summary
judgment, the debt collector can file a 12(b)(1)
motion to dismiss for lack of standing based on the
plaintiff’s testimony.



Conclusion
Standing can be a debt collector’s best friend at every stage of
FDCPA litigation. With every piece of evidence that comes in, a debt
collector can and should re-evaluate whether a motion to dismiss
for lack of standing is an appropriate move.These six cases make a
strong statement to plaintiffs’ counsel that they cannot continue to
use lazy form complaints and generic assertions a debt collector
violated, for example, 5 subsection of § 1692e and 4 subsections of
§ 1692f. They have to tie those claimed violations to harm or an
appreciable risk of harm suffered by the plaintiff. While plaintiffs’
firms will undoubtedly adjust to the strong message sent in these
six cases, the fact that lazy, generic, insubstantial allegations often
found in a plaintiff’s FDCPA complaint to claim harm or an
appreciable risk of harm to plaintiff should remain a significant
burden on plaintiffs’ firms for some time to come.
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A motion under 12(b)(1) can be supported by evidence outside of
the complaint— from affidavits to deposition testimony—even at
the pleading stage. If an attack on the plaintiff’s standing involves
matters outside of the plaintiff’s complaint, Bazile clarifies that the
District Court must hold an evidentiary hearing before deciding
that motion. If a standing attack confines itself to the allegations
in the complaint, an evidentiary hearing is not necessary.

7. 

While some are concerned that plaintiffs will file their FDCPA
claims in state courts where standing requirements can be much
easier to show, that may not be feasible given the economic
model of many plaintiffs’ FDCPA firms. The requirements to
become licensed in any given state court are far more expensive
and onerous than becoming admitted to any federal court.
Plaintiff’s firms will no longer be able to hire one attorney who can
easily become admitted to 10 different federal courts and handle
FDCPA matters in all of them. Those firms will have to hire
multiple lawyers to handle courts in multiple states if they want to
move their practice to state court, or they will have to pay for and
wait for their existing attorneys to become admitted to the states
in which they want to practice. Plaintiffs firms that decide to file in
state court will face a number of hurdles from economic to
practical—such as stricter appearance requirements in state
courts—that make filing in state courts less attractive.

8. 

TECHNOLOGY COMMITTEE:
The committee remains diligent in its
efforts to provide membership with the
most current Forms, Cases, and
Standing/ General Court Orders,
including those related to COVID-19
Procedures. All Members are reminded
that they are encouraged to send any
Orders, Forms, Cases, Articles or other
Notices which they believe would be
beneficial to the Members-at-Large to
the Technology Committee. 

Anything a Member wants added to the
Library should be accompanied by a
Library Submission Form. All requests
for submission, and Library Submission
Form, should be sent directly to Douglas
Giese.

If any Member has a question, issue or
suggestion regarding the website,
please do not hesitate to contact
Douglas Giese directly at 312/698-7355
or doug@markofflaw.com.

EDUCATION COMMITTEEE:
Upcoming Brown Bag Seminars will
include Bench Trial by Zoom and Cook
County ERP Procedure. Dates TBD

SOCIAL COMMITTEE:
The committee invites you to toast with
a classic mint julep or. mint julep
mocktail after the ILCBA Annual Meeting
on April 22 at 6:30 pm. 

COMMITTEECOMMITTEE

https://ilcba.org/resources/Pictures/Library%20Submission%20Form.pdf
mailto:doug@markofflaw.com
mailto:doug@markofflaw.com


The Illinois Supreme Court modified the requirements for summons
content and formatting again on February 10th (M.R. 30370). The order
significantly prolongs the time it will take to obtain a default in “return
date” specific summons cases. Currently, there are several collar counties
which utilize the return date system (for small claims), including DuPage,
Lake, and Will County. The return date window of 21-40 days after
issuance will be changed to 40-61 days after issuance. Additionally, the
order requires service to be effectuated at least 21 days prior to the
return date, rather than 3 days. Presumably, the intent is to provide
defendants a similar amount of “preparation” time as they would have
when served with a 30-day summons. This part of the order does not
impact 30-day summonses. There are other modifications as well,
including more details about fee waivers and remote appearance options.

On January 13th, the Illinois legislature passed the Predatory Loan
Prevention Act. The legislation, which becomes law upon Governor
Pritzker’s signature (or on April 6th if he neither signs nor vetoes), will
eliminate the payday loan industry in Illinois. Additionally, the entire
segment of “small consumer loans” as defined and regulated under the
Consumer Installment Loan Act, will also effectively be shuttered.

Speaking of Governor Pritzker, there has been no movement or dialogue
whatsoever, regarding the ban on garnishment and citations. Lobbying
efforts appear to be a lost cause, and absent a successful legal challenge,
the only way out appears to be related to the severity or longevity of the
pandemic. Increased vaccine distribution, and declining numbers of cases,
provide some optimism for creditors.

In positive news, there has been a recent trend of favorable cases for
creditors in the 7th circuit, with regard to FDCPA related claims.
Particularly, the courts have been dismissive of cases in which no concrete
injury can be plausibly claimed. In Smith v. GC Servs. Ltd. P’ship, No. 19-
3494 (7th Cir. Jan. 21, 2021), the court found that the consumer lacked
standing because she did not allege actual harm, despite the fact that the
“in writing” component did not conform to the statutory language.

1) 

2) 

3) 

4) 

RECENT DEVELOPMENTS
submitted by: David Mauer 

www.ilcba.org
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Committee Interest Sign Up Form

FOLLOW US! KEEP UP WITH OUR LATEST NEWS, REPORTS, AND EVENTSFOLLOW US! KEEP UP WITH OUR LATEST NEWS, REPORTS, AND EVENTS

The NCBA 2021 Spring Conference is an excellent opportunity to
meet with Creditors Rights Attorneys, Credit Grantors and
Vendors in one centralized location. In addition to exceptional
educational sessions and CLE, there will be Client Meetings,
Networking Events and the NCBA Exhibit Hall. Exhibit Booths and
Sponsorship Opportunities are available. 

Please contact conferences@creditorsbar.org for more
information.

Full Conference Registrations include admission to educational
sessions, open client meetings, the exhibit hall and social
programs including the Wednesday Night and Thursday Night
receptions. All registrations are reviewed to ensure they meet
NCBA eligibility policies. NCBA reserves the right to refuse or
cancel all ineligible registrations at any time. To confirm
membership status with NCBA or renew your 2021 membership,
please email membership@creditorsbar.org.

Conference Registration Cancellation Policy - Written
cancellations received by May 4, 2021 qualify for transfer of the
registration to a future NCBA Conference or a full refund. COVID-
19 related cancellations will be accepted at any time. Delegate
substitutions are encouraged in the event of cancellation.

JOIN A COMMITTEE
The ILCBA is an active organization
with various committees available to
support the work and camaraderie
of its members. We invite you to join
one of our many committees by
filling out the form below indicating
your desire to join a committee. The
involvement of our members is
what keeps this association strong.! 
 Thank you for participating!  

Join a Committee - We want to
encourage you to get involved
and meet colleagues outside your
own firm. Choose a topic that
inspires you and engage with
fellow members.
Contribute Information - Send
information that we can add to the
resource library, names of vendors
that can be added to the vendor
list and offer topics to present at a
Brown Bag Lunch
Attend Events - Join us for
seminars, social events and the
Brown Bag Lunch series. 

GET INVOLVED, 
GROW YOUR 
PROFESSIONAL NETWORK

www.ilcba.org

@ILCBA

/ILCBA

in
groups/8475362/

https://forms.gle/1jYsS2e4ToUj9A5b7
mailto:conferences@creditorsbar.org
mailto:membership@creditorsbar.org


AAAANNNNNNNNIIIIVVVVEEEERRRRSSSSAAAARRRRYYYY
25TH

FIREFLY LEGAL 
celebrates its

Since taking flight in 1996, Firefly has
opened offices and expanded its footprint
to help clients across the nation. It has
developed innovative technological
solutions to optimize maximum results for
its clients. Procedural changes have been
implemented within clients' offices and also
the courts. Its staff members have served
on industry boards and committees while
being recognized with numerous awards.

“Throughout all the years, one thing has
always remained steadfast: our great
clients. Our focus has always been to be a
true partner to them and constantly
improve their business and lives in every
way possible. We continue to tenaciously
pursue greatness for our clients well into
the future. I want to thank all the people
who have helped Firefly reach this
tremendous milestone.” Keith McMaster
Co-founder and CEO.

marketing@firefly.pro | 877-963-3534

congratulations!
www.ilcba.org
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President, Courts Committee
Mike Starzec
Tel: 847-403-4901
mikestarzec@blittandgaines.com

Vice President, Education Committee 
Julie Beyers
Tel: 217-422-1719
juliebeyers@hsbattys.com

Ex Officio
Mona Naser
Tel: 312-382-1600
mnaserlaw@gmail.com

Secretary, Courts Committee
Chair
Michael R. Polk
Tel: 847-525-4394
mrp3830@gmail.com

Treasurer, Finance Committee
Chair, Scholarship Committee
Chair & Admin Committee Chair
Michael S. Matek
Tel:  312-372-5800
mmatek@matekmazarlaw.com

OFFICERS

DIRECTORS

Membership/Publicity Committee
Member
William W. Asa
314.726.1400
wasa@millersteeno.com

Technology Committee Member
David Axelrod
Tel: 847-579-9700
djaalaw@aol.com

Appellate Committee Chair,
Ethics Committee Chair
Stacie Barhorst
Tel:  312-726-0531
sbarhorst@kpglaw.com

Education Committee Member 
Keith Barnstein
Tel: 312-893-7544
kbarnstein@major-law.com

ILCBA BOARD
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ILCBA BoardLegislation Committee Member
Chris DiPlacido
chrisdiplacido@hsbattys.com

Membership/Publicity Committee 
Co-Chair, Ethics Committee Member 
Steven J. Fink
Tel:  312-696-1000
sfink26340@aol.com

Technology Committee Chair
Douglas Giese
Tel: 312-698-7300 ext. 7355
Doug@Markofflaw.com

Legislation Committee Co-Chair
Kevin M. Kelly
Tel:  312-698-7300 ext. 7341
Kevin@Markofflaw.com

Director
Marc Lichtman
Tel: 312-332-0247
MLichtman@LichtmanPartners.com

Outreach Committee Chair
Kyle Lindsey
Tel: 312-345-1306 Ext. 111
Klindsey@JNLegal.net

Director
Nathan Lollis
Tel: 312-788-9898
nathan@lollis-law.com

Director
Ari Madoff
Tel: 312-324-3134
ari@mauermadoff.com

Courts Committee Member &
Membership Committee Co-Chair
Newsletter Chair
David Mauer
Tel: 312-324-3134
David@mauermadoff.com

Legislation Committee Co-Chair 
Conrad Noll IV
Tel:  847-656-0550
cnoll@resurgencelegal.com

Education Committee Chair, Social
Committee Chair
Diana Perez
Tel: 312-698-7300
Diana@Markofflaw.com

Landlord/Tenant Rights Committee
Chair, Membership/Publicity
Committee 
Steven Titiner
Tel: 630-701-1200
steve@ttandblaw.com

Executive Director 
Ed Graziano
Tel: 888-684-4222
info@ilcba.org

Directors continued
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